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STATE OF VERMONT
ENVI RONMVENTAL  BOARD
10 V.S, A, CHAPTER 151

RE: MDonald' s Corporation Fi ndi ngs of Fact,
c/o R Joseph O Rourke, Esq. Concl usi ons of Law
Ryan Smith & Carbine, Ltd. and Order
P.O Box 310 Declaratory Ruling #136

Rutland, Vernont 05701

On April 15, 1982 Lawence G Jensen et al. (the "peti-
tioners") filed a petition with the Environnmental Board (the
"Board") for a declaratory ruling as to the applicability of
10 V.S. A, Chapter 151 (Act 250) to the construction of a
restaur ant b%/ McDonal d's Corporation ("McDonalds") on 1.83 acres
of land in the Cty of Rutland, Vernont. Petitioners are all
residents of the Gty of Rutland.

The Chairman of the Board held a pre-hearing conference on
this petition on April 28, 1982 in Rutland, Vernont. At that
pre-hearing conference MDonal ds nmoved to dismss the petition.
On June 16, 1982 the Board convened a public hearing in South
Burlington, Vermont to hear oral argument on the notion to
dismss. The following parties were present at the hearing:

Petitioners, by John D. Hansen, Esq.;

McDonal d's Corporation, by R Joseph O Rourke, Esqg. and
Allan R Keyes, Esqg.: and

State of Vernont, Agency of Environmental Conservation, by
Dana Col e-Levesque, Esq.

After hearing oral argunent on the notion and considering
the parties' |legal nmenoranda, the Board decided on July 13, 1982
to deny MDonalds' notion to dismss. The reasons for said
denial are set forth bel ow

On July 21, 1982 MDonalds filed a motion for permssion to
appeal to the Vernont Suprene Court pursuant to V.R A P. 5(b)
fromthe Board' s denial of its nmotion to dismss. On July 29,
1982 Petitioners filed a menorandum in opposition to this
motion. On August 5, 1982 the Board considered said notion and
response and decided to deny MDonal ds' notion for permssion to
appeal . The reasons for said denial are set forth bel ow

The Chairman of the Board held a second pre-hearing
conference oh this petition on August 9, 1982 In Rutland,
Vermont.  The Board then convened a public hearing on the
substantive issues raised by this petition on Septenber 8, 1982
I n Rutland, Vernont.

The following parties were present at the hearing:

Petitioners, by John D. Hansen, Esq.:

McDonal ds Corporation, by R Joseph O Rourke, Esq. and
“Allan R Keyes, Esqg.; and

Gty of Rutland, by WIIiam Bl ooner, Esq.
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The Board recessed the hearing on Septenber 8, 1982 pending

recei pt of proposed Findings of Fact and Conclusions of Law,
menoranda of law, a review of the record and deliberation.
Mermoranda of |aw were received on Septenber-22 and 30, 1982 and
Cctober 1, 1982. On Cctober 12, 1982 the Board conpleted its
del i beration, determned the record conplete, and adjourned the
hearing. The matter is now ready for decision. The Board
makes 1ts Findings of Fact and Conclusions of Law based on the
record developed at the hearings. To the extent that the Board
agreed with and found them necessary, any requests for findings
or conclusions filed by the parties have been incorporated
herein; otherwi se said requests are hereby deni ed.

Before addressing the substantive issues raised by this
petition, the Board wll discuss its decisions relative to
McDonalds' notion to dismss and its notion for permssion to
appeal.

A MOTION TO DI SM SS

On April 28, 1982 Mcbonalds noved to dismiss the petition
for a declaratory ruling. This notion was based on the
fol l ow ng grounds:

-1, Petitioners' lack of standing because they are not
adj oi ning property' owners;

2. The proposed devel opnent does not involve a
subdi vi si on;

3. The validity of the Gty of Rutland s subdivision
ordi nance is not an 1ssue under Act 250;

4. The Board does not have the requisite authority to
declare a municipal ordinance invalid;

5. Even if the City of Rutland s subdivision ordinance is

properly at issue, original jurisdiction lies in the District #1

Envi ronnental Comm ssion, not the Board; and

6. The Petition does not conply with Board Rules 3 and 12,

The Board deni ed McDonalds' notion to dismss on all six
grounds for the follow ng reasons:

1. This petition is a petition for declaratory ruling
governed by the Admi nistrative Procedure Act. Under
3 V.S. A §808 each state agency is required to provide by
Bropedure or rules for declaratory rulings as to the applica-
ility of any statutory provision, rule or order of the agency.
Board Rul e 3é() and (D) provide for such declaratory rulings.
Board Rule 3(C) provides that "any interested party" may seek a
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'ruling as>to)applicability of any statutory provision or of any

rule or order of the Board.  MDonalds argued that because the
Petitioners were not. "adjoining" property owners the petition
shoul d be dismssed. "Interested party" has never been defined

~asadj oi ni ng property owners. In fact, the Board has never

interpreted "interested party" to preclude individuals who are
not adjoining property owners and will not do so now.

McDonal ds confuses 'interested" parties for purposes of
declaratory rulings with the rights of adjoining property owners
and others in the actual Act- 250 application process. Pursuant
to 10 V.S. A §6085(c) parties to Act 250 proceedi ngs include
those who have received notice, adjoining property owners who'
request a hearing, and such other persons as the Board may allow
by rule. Board Rulé 1I4(B) allows the Board or a district
conm ssion to grant party status to groups or individuals who

. can show that a project may affect their interests or that their

participation will materially assist the Board or district
conmi ssi on.

Therefore, MDonal ds statement that only adjoining property
owners may participate in Act 250 proceedings is incorrect. The
-Board's determnation that Petitioners are '"interested parties
for purposes of this declaratory ruling is a separate and
differen-t issue from whether these sane Petitioners mght be
granted party status in an Act 250 proceeding pursuant to Board
Rul e 14(B)

2.  MDonal ds argued that because its project does not
involve, a subdivision, the Cty of Rutland s subdivision
ordinance is not properly at issue. However, pursuant to 10
V.S. A §6081(a) Act 250 permts are required for both "develop-

ment (s)" and "subdivision(s) .* "Devel opnent” js defined in

10 V.S. A §6001(3) to include:

[t)he construction of inprovenents for
commercial or industrial purposes

on nmore than one acre of land within a
muni ci pal ity which has not adopted per-
manent zoni ng and subdi Vision Dyl aws.
(Enphasi s added) .

Therefore, even though the proposed project is not a
subdi vision, whether or not the Cty of Rutland has adopted
permanent subdivision bylaws is of critical inportance to a
jurisdictional determnation that Act 250 does or does not apply
to a given devel oprent.

3. MDonalds also argues that the Gty of Rutland's sub- ~
division ordinance IS not an issue under Act 250. The Board
agrees with MDonalds that Act 250 is not and should not be used

.as a nechanismfor testing the validity of every zoning and
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subdi vision bylaw in the State of Vernont. Wth this in mnd,
the Board asks representatives of each municipality and regiona
pl anning conmi ssion to identify which nunicipalities have g
adopt ed both permanent zoning and subdivision bylaws. The Board
then determ nes which nunicipalities are "l0-acre "towns" versus
"I -acre towns" for purposes of Act 250 jurisdiction

However, the Board does have the authority and responsi -
bility to determ ne whether or not Act 250 applies to a certain
project., Wiether or not a municipality has adopted permanent
subdi vision bylaws is an issue that, if raised, the Board
must review in order to nmake a proper jurisdictional determ na-
tion,. The Board recogni zes, however, that its review of this
issue and ultinmate determnation is made only for'the purpose of
determning Act 250 jurisdiction.

4. McDonalds' next argunent that neither the Board nor a
district conmssion has the authority to declare a mnunicipa
ordinance invalid has generally been answered in paragraph 3
above. The Board's decision not to dismss the petition for
declaratory ruling does not invalidate the subdivision
or di nance. It means only that the Board will hear the issues
rai sed by the petition, which will require the Board to make its
determnation as to whether the project constitutes "devel op-
ment" under 10 V.S. A §6001(3) and thereby requires McDonalds to
apply for an Act 25 permt.

5. McDonalds next argues that original jurisdiction over
the issues raised by this petition is wth the district environ-
mental comm ssion, not the Board. The Board notes once again
that Board Rule 3(D), adopted in accordance with the Adm nistra-
tive Procedure Act, specifically 3 V.S A §808, provides that
petitions for declaratory rulings shall be filed with the Board.

McDonalds confuses the original jurisdiction of the
district commssions wth respect to specific permt applica-
tions with the Board's jurisdiction to determne the applica-
bility of Act 250 to-a given project. In re Juster Associates,
136 Vt. 577 (1978) cited by McDonalds, hel d that original
jurisdiction over permt applications is with a district corn-
mssion. This does not nean that district conm ssions have
jurisdiction to hear declaratory ruling requests. As the
Vermant Suprene Court ruled in In re State Ald H ghway No. 1,
Peru, \t., 133 vt. 4 (1974), the Board has the authority to
deftermne, in the first instance, the applicability of certain
statutory provisions, rules, and regulations.

Therefore, this petition for a declaratory ruling regarding
a project never subject to review by a district commssion is
properly before the Board. |f the Board determ nes that an Act
250 permt is required, an application nmust be filed with the
District #1 Environmental Conm ssion.
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6. Finally, MDonalds argues that the petition should be
di sm ssed because it did not conply, with Board Rules 3 and 12.
A-review of Rule 3 indicates that the petition was properly
filed with the Board and that due notice pursuant to 10 V.S A
$6084 was given to various parties. The' petition was received
by the Board on April 15, 1982 and notice was mailed to al
parties identified in 10 V.S. A $6084 on April 16, 1982. W
have read. the notices and concl ude that adequate notice was
forwarded to the appropriate parties, and notice of the first
public hearing was duly published.

Based on this review, the Board concludes that its notice
conplied with Board Rules 3 and 12 and met the general test of
proper notice, that is "reasonably cal cul ated, under all
circunstances, to appraise interested parties of the pendency oOf
the action and afford them an opportunity to present these
objections." Commttee to Save The Bishop's House v, Medical
Center Hospitalof Vernont, Tnc., 136 Vi. 213, 216 (19/38).

‘For the foregoing reasons, the Board deni ed MDonal ds'
motion to dismss.

B. MOTION FOR PERM SSI ON TO APPEAL

On July 21, 1982 McDonalds filed a notion for permssion to
appeal to the Vernont Supreme Court pursuant to V.R A P. 5(b).
In denying this nmotion, the Board relied upon the recent
decision In re Pyramd Conpany of Burlington, No. 125-81
(s.ct.vt., decided June 8, 1I987). Tn that case. the Court
dismissed an interlocutory appeal made under V.R A P. 5(b). In
its decision the Court explalned that an interlocutory appeal is
an exception to normal appellate Jurisdiction. The Court will
accept an interlocutory appeal only if the decision involves the
followng three criteria:

(1) controlling question 'of |aw and

(2) substantial grounds for difference of opinion;_and

(3) material advancement of the |itigation.

In the case at hand, the Board could not find that all
three criteria were nmet. The Board notes that MDonal ds coul d
have but did not file its notion with the Vernont Suprene Court
pursuant to V.R A P. 5(Db).
€. |ISSUES RAI SED BY THE DECLARATORY RULI NG REQUEST

Petitioners claimthat Act 250 jurisdiction under 10 V.S A

§§6001 (3) and 6081(a) applies to the construction of a
MDonal ds' restaurant 1n the Gty of Rutland. Petitioners base
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their claimon the alleged invalidity of the Gty of Rutland's
permanent subdivision bylaws. Under 10 V.S. A §6081(a), Act 250
jurisdiction .applies to developnent. Devel opment is defined in
10 v.S.2, §6001(3) in pertinent part to be "the construction of,

I nprovenents for commercial or industrial purposes on nore than
ane acre of land within a municipality which has not adopted

per manent zoning and subdivision byl aws."

Petitioners' claimraises the follow ng questions:

1. Does the Gty of Rutland have permanent subdivision
bylaws within the purview of 10 V.S. A §6001(3); and

2, |If the answer to question #1 is no, does the McDonalds'
restaurant facility at 191-195 Wodstock Avenue involve the
“construction of inprovenents for commercial or industria
purpose-s on nmore than one acre of land," and therefore, require
an Act 250 permt.

D. FINDINGS OF FACT

1. Petitioners are all residents of the Gty of Rutland
residing in the sane general neighborhood as the
property known as 191-195 Wodst ock Avenue.

2. The prenmises known as 191-195 Wodst ock Avenue are
|ocated in the Gty of Rutland.

3. MDonalds is in the process of constructing a
restaurant expected to be in commercial operation on
or about Cctober 8, 1982 at 191-195 Wodst ock Avenue.

4, The lots presently owned and/or |eased by MDonal ds at
191- 195 Wodstock Avenue contain in excess of approxi-
mately 748,532 sq. ft. or sonmething in excess of 1.8
acres. Exhibit #8.

5. The actual building area including the building,
refuse area, and freezer is 5,671 sq. ft. Paving
wal ks., curbs, and specific l|andscaping is 34,995 sq.
ft. Stormdrains involve another 325 sq. ft.
Approximately 6,000 sq. ft. of the site has also been
and/or will be graded and seeded, and certain spoi
material wll be placed on the renmainder of the site.
Thus al nost 47,000 sq. ft., or in excess of one acre
of the site, is actually being disturbed.

6. On July 16, 1981 MDonal ds obtai ned an advisory. -
opi nion or project-review sheet froma Board employee’
stating that a proposed restaurant |located at 191-195
Wodst ock Avenue on 2 acres of |and would not trigger.
Act 250 jurisdiction. Exhibit #9. Notice of
this advisory opinion was given only to MDonal ds.




D

McDonal d's Cor poration 1.
Declaratory Ruling $136

7.

10.

11.

12.

13.

14.

15.

16.

17.

18.

On March 8, 1982 a second project-review sheet was
Issued for a restaurant to be located at this site,
this tine for a project on 1.803 acres. Again this'
project-review sheet indicated no Act 250 permt was
required and was sent only to MDonalds. Exhibit #10.

The City of Rutland Zoni ng Board of Adjustnent denied
the project as first proposed and referred to on
Exhibit #9. The second project-review sheet refers to
a re-designed project.

McDonal ds applied for a state public-building permt
on -March 8, 1982. Exhi bit #10.

McDonal ds actual ly purchased a portion of the property
on or about April 8, 1982.

McDonal ds applied for a tenporary pollution permt for
the project on April 12, 1982. This permt was
granted on June 15, 1982.

McDonal ds conmenced construction at the site on or
about June 10, 1982.

As of September 8, 1982 permits relative to this
project were subject to appeals before the Vernont
Wat er Resources Board and the Rutland Superior Court.

As of March.23, 1968, the original effective date of
24 V.S. A, Chapter 117, the Gty of Rutland had an
ordinance in effect entitled "Planning and Subdi vi -
sions." See Title 32, Zoning and Pl anning, Chapter 3
for the Gty of Rutland. Exhibit #2,

This Planning and Subdivision ordi nance was anended
only once since March 23, 1968.. This anendnent
occurred on Flay 15, 1972 and related to the nam ng of
streets. Exhibit #3.

In February 1973 the Gty of Rutland anended its
zoning ordinance in order "to bring it" into com
pliance with State enabling legislation. Exhibits #14
and 15. Hearings were also held in 1973 relative to

t he adoption of a Minicipal Devel opment Pl an.

Exhibits #5, 6, 13 and 15.

The Gty of Rutland has a current nunicipal plan
adopted in 1980.

Section 4401 of Title 24, Vernont Statutes Annotated,
aut hori zes the adoption, anendment, and enforcenent of
subdi vision regulations by any nunicipality that has
a local plan in effect.
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19.

20.

21,

22.

Section 4491 of Title 24, Vernont Statutes Annotated
provides that "any previously enacted zoning

ordi nance, subdivision regulation, . . . shall be
anmended to conformwith the provisions of this chapter
wthin a ﬁeriod of seven years following the effective
date of this chapter and unless so anended shall
expire and be null and void at the end of such
period.".

The City of Rutland had a duly enacted charter at all
times material to this dispute. Section 44, Article
XL111 of the 1963 Charter granted the city council the
power: "To regul ate by ordinance devel opnent of real
estate subdivision," Simlar specific grants are also
found in the 1974 Revised Charter (see Chapter 3, Sec-
tion 3-1 (49)) and in the 1980 Charter (see Chapter 3,
Section 3-1 (49)).

(The Board took official notice of the 1963, 1974, and
%980 Cl%y of Rutland charters at the Septenber 8, 1982
earing.

The 1963, 1974, and 1980 charters for the Cty of
Rutland al so provide that any resolutions, byl aws,
regul ations or ordinances adopted by the Gty of
Rutland "shall not be inconsistent with this act or
with the constitution or laws of the United States or
of this state . . . ." See Section 45 of 1963 Charter
and Section.5-1 of 1974 and 1980 charters.

Al three Gty of Rutland charters state that "all
provisions of the statutes of this state relating to
towns" shall apply to the Gty of Rutland unless
changed or nodified by provisions of the charter or
city ordinance. See Title VIIl, section 3 of 1963
Charter, Section 36-2 of 1974 and 1980 charters.

E. CONCLUSIONS OF LAW

1

Does the Gty of Rutland have pernmanent subdivision'
bylaws within the purview of 10 V.S. A §6001(3)?

The Board agrees with McDonalds that, at |east since
1963, the Gty of Rutland has had charter authority to
enact and enforce subdivision regulations. However

by their own terns, the Gty of Rutland charters
provide that regulations or ordinances adopted
pursuant to the charter shall not be inconsistent with
state laws, and that the provisions of state statutes
relating to towns apply to the Gty of Rutland unless
specifically changed or nodified by provisions of the
chgr;gr or city ordinance. Findings of Fact #20, 21
an :
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By its own terms 24 V.S. A, Chapter 117 ﬁrelative to
Muni ci pal and Regi onal Planning and Devel opnent) apply
to "all land in the state." 24 V.S A §4302(a). In
addition, the termnunicipality is defined to include
acity. 24 V.S A §4304(4).

Generally, two statutes dealing with the same subject
matter must be read together and harnonized, if

possi bl e. In re Grescent Beach Assoc., 125 Wt. 321
(1965).  ConsequeniTy, the Board concludes that the
Gty of Rutland nmust conply with 24 V.S A, Chapter
117 because the express terns of its charters so
provi de and because the two acts of the legislature
(the charter and 24 V.S. A, Chapter 117) can be
harmoni zed.  The Gty of Rutland does have charter
authority to enact subdivision regulations, ordinances
or bylaws so long as these regul ations, ordinances or
byl aws are enacted in accordance with 24 V.S A,
Chapter 117.

Section 4491(a), Title 24, Vernont Statues Annotated,
requires that a previously adopted subdivision

regul ation be amended to conform with the provisions
of Chapter 117 within seven years of March 23, 1968.
Unless this is done the regulation expires and becones
null and void. Id. Section 4413(a), Title 24,

Vernont St at ut es-&notated, provides that any subdivi-
sion regul ation shall contain:

(1) Procedures and requirenments for
the subm ssion and processing of
pl ats.

(2) Standards for the design and | ayout
of streets, curbs, gutters, street
lights, fire hydrants, shade trees,
water, sewage and drainage facili-
ties, public utilities and other
necessary public inprovenents.

It is clear, as the Gty itself acknow edges in its
answer to the petition, that the City of Rutland's
subdi vi sion regul ati ons have not been substantially
amended since 1968, and not anended at all since 1972,
It is also clear that the Gty of Rutland' s current
subdi vi si on ordi nance does not'contain the procedures
and standards described above. See Exhibits #2 and 3.
Therefore, because the subdivision ordinance has not
been amended to conformas required, it expired and is"
null and void pursuant to 24 V.S. A §4491(a).

Thus, the Board can only conclude that the Cty of
Rutland does not have pernmanent subdivision byl aws

w thin the purview of 10 V.S. A §6001(3), and that the
Cty of Rutland iS a dne-acre nunicipality for

purposes of Act 250 jurisdiction.

\

. sagndll
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2.

Does the MDonal ds' restaurant facility at 191-195
Wbodst ock Avenue involve the "construction of inprove-
ments for commercial or industrial purposes on more
than one acre of land," and therefore, require an Act
250 permt?

The jurisdiction of Act 250 applies to the "con-
st¥uction of inprovenents for commercial or industrial
purposes on nmore than one acre of land within a
muni ci pality which has not adopted permanent zoning
and subdivision bylaws." 10 V.S. A §6001(3). Board
Rule 2(A), restating this jurisdiction, clearly
specifies that "[i]ln determ ning the amount of |and,
the area of the entire tract or tracts of involved

| and owned or controlled by a person will be used."

There is no question that MDonalds is constructing a
commercial restaurant facility on three parcels of
land that total nore than one acre and owned by or
under |ease to MDonal ds. Because the entire tract or
tracts of |and upon which the devel opnment occurs nust
be counted for the purpose of determ ning jurisdic-
tion, the Board concludes that this project would
require a permt pursuant to 10 V.S. A §6081(a).

McDonal ds relies upon Commttee to Save the Bishop's
House, Inc. v. Medical Center Hospital of Vernont,,
Inc., 137 Vt. 142, 400 a.2d 1015 (1979) to argue that

Act 250 jurisdiction cannot be based upon the size of

the tract of land, but that the Board nmust draw |ines
around that portion of a tract upon which inprovenents
are actually constructed. The Board notes that even
if it were to accept MDonal ds' argunent, which it
does not, the land disturbed by MDonalds for the
construction of its project clearly exceeds, one acre
and would trigger Act 250 jurisdiction.

In fact, the Board relies upon Bishop's House in
reaching its conclusion that the size of the tract is
the decisive consideration. The Board has nost '
recently discussed its position in G S. Blodgett,

Decl aratory Ruling $122, i ssued May 18, 1981. (An
appeal fromthis decision to the Vernont Suprene Court
was subsequently withdrawn prior to being heard), 1In
G _S. Blodgett the Board expl ai ned:

We believe that the |anguage of the
Act is clear -- jurisdiction over
comrercial and industrial projects
Is stated in terns of the acreaﬂe of
each tract of involved land. The
tract upon which the construction
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of inprovenments occurs is obviously
“involved;" therefore, the acreage
of the tract is to be counted for

t he purpose of determning jurisdic-
tion. The Court's decision in

Bi shop's House is consistent with
this conclusion. In that case, the
Court invalidated the Board's
practice of automatically including
as "involved land" any tract in
common ownership within a radius of
five mles, whether or not the tract
was one upon which the construction
of inprovements would occur. The
Court did not question, however,

whet her the acreage of the tract
upon which the construction of

i mprovenents actually woul d occur
shoul d be counted for jurisdictional
purposes. See Bishop's House at 150.

There are conpelling practical reasons
to support this interpretation of the

| anguage of the Act as well. To begin
with, we believe that the l|egislature
foresaw the enornous practical and
admnistrative difficulties of enploying
a jurisdictional dividing line that
woul d sonmehow separate a single tract

of land into three categories: |and
that will literally be built upon

| and that is functionally "invol ved"

in the devel opnent because of an

i nportant relationship conprehended by
the criteria of the Act; and renaining
land' in the same tract that is not at all
related to the proposed devel opnent. |If
such a rule were to be inplenented, the
jurisdictional process itself would
overwhel m the adm ni strative process.

The Environmental Board and the District
Conmm ssions woul d be forced to convene
extensive fact-finding hearings nerely to
di scover whether the jurisdiction of the
Act woul d apFIy in a given case. These
hearimgs woul d necessarily. explore the.
nerits of the proposed project just to
reach the question of how nuch of the
tract of land being built upon is
involved in the project. Their findings
mght well require, and could well turn
on the results of detailed, and expensive
surveys of the square footage of |and
affected or utilized by the project.

11.
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b

Having concluded (1) that the Gty of Rutland iS a
one-acre municipality for purposes of Act 250
jurisdiction and (2) that MDonalds is constructing a
devel opment on nore than one acre of land, the Board
must still answer the question of whether or not
MDonal ds is required to obtain an Act 250 permt for
this project.

McDonal ds argues that even if the City of Rutland's
subdi vi si on ordi nance became null and void as of March
23, 1975, the principles of fairness and justice
require that the Board not require MDonalds to obtain
an Act 250 permt, In making its argunment, MpDonal ds
relies upon the recent case ﬁy Sister's Place v. Gty
of Burlington, 139 Vt. 602 1981%. I'n Thal case, the
Gty of Burlington was held to be estopped from.taking
action against a party when a government agent acts
‘within his authority and that party has in good faith
changed his position in reliance upon the agent's
representations. In M/ Sister's Place, a non-profit
Vernont corporation refired upon a rirst of specific

I nprovenents necessary to nmeet fire code requirenents
given to it by a fire warden, the agent of the City- of.
Burlington entrusted with the duty of enforcing the -
codes. This list was provided in June, 1975.

| mprovenents were made during the summer, and an

i nspection made by the warden in Septenmber, 1975. 1In
Septenber, My Sister's Place was inforned it could not
open its restaurant or bar. My Sister's Place sued
the fire warden-and the Gty of Burlington, claimng

it acted in reliance upon certain negligent statenents
to its financial detrinent.

In the case at hand, Petitioners requested a declara-
tory ruling fromthe Board, and MDonal ds had notice
of said request and grounds in April, 1982 alnost two
nmont hs before actual construction began at the site.
Thus, the Board cannot accept MDonal ds' argunent that
it "acted," i.e. commrenced construction, in reliance
upon a statenent that no Act 250 permt was required.
In fact, such statenents are advisory opinions subject
to appeal pursuant to Board Rule 3. Al though the
second project-review sheet issued March 11, 1982

for the project in question was not appeal ed pursuant
to Board Rule 3, a declaratory ruling request filed
April 15, 1982 m ght be considered tinmnely.

The Board believes that the decision whether or not to_
require MDonalds to obtain an Act 250 permt nust be
ased upon a determnation that MDonalds had a vested
right in the project at the tine the petition for
declaratory ruling was filed.
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In a recent case Town of Bennington v. Hansen-

VWl bridge Funeral Honme, 139 Wt. 288, 427 A.2d 365
(1981) cited In My Sister's Place, the Vernont Suprene
Court discussed the 1ssue of estoppel and "vested
rights" as they relate to questions of zoning. In
that case the Court reasserted the general elenents of
equitable estoppel. The elements are:

(1) [tlhe party to be estopped nust
know the facts;

(2) he-must intend that his conduct
shall be acted on or nmust so. act
that the party asserting the
estoppel has a right to believe
it is so intended:

(3) the latter nmust be ignorant of
the true facts: and

(4) he must rely on the former's _
conduct to his injury. (Enphasi s
added) .

Town of Bennington, supra, at 293-294.

Even if we assunme in the case at hand that the agents
of the State knew the facts when issuing certain

advi sory opinions and that these agents and the State
I ntended such opinions to be relied upon, MDonal ds
was not ignorant of the possibility that an Act 250
permt would be required at the time they conmenced
construction. Therefore, it cannot be said that
McDonal ds relied-upon the advisory opinions to its
detriment. — Instead, it commenced construction for its
OWn reasons.

The issue of what acts are essential in order for
aright inabuilding permt to vest is also di scussed
in Preseault v. Weel, 132 Vt. 247 (1974). In that'
case the Court explained that, "[a]lny construction
commenced by the devel oper prior to the issuance of

all the necessary permts and prior to a final

judicial determnation of the validity of the initial

I ssuance of these permts is conmmrenced at his peril."
1d. at 254.

Thus, in the case at hand-, actual site preparation and
construction were commenced weeks after notice of the
issues raised in this petition and before all permts
acknow edged as being necessary were obtained. These

facts nust result in a determnation that MDonal ds

does not have a vested right in proceeding with this
project without a pernit.
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MDonal d"s Corporation 14.
Declaratory Ruling #136

Wiet her or not other devel opers of projects in the
Gty of Rrutland on land of between one and ten acres
have a vested right in their projects as of the date
of this decision will have to be determned on a case-
by- case basis.




—
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McDonal d' s Corporation 15.
Decl aratory Ruling #136

ORDER

~ For the reasons set forth above, McDonalds nmust apply to the
District #1 Environnental Conmm ssion for a permt.

1082 Dated at South Burlington, Vernont this 26th day of Cctober,

FOR E BOARD:




